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up-to-date material that I thought would be part of a second

edition. But then Lillick and I decided not to proceed together,

and at that point I changed to David Weissbrodt of Minnesota,

one of my former students--outstanding as both student and

professor, and also as lawyer, friend, and father.

Well!

Great guy. He was my co-author on the book that was

published in August 1990, not even a year ago. So during the

past fall semester, for the first time in recent years, I had an

up-to-date book; and the course is relatively set although I still

have to do supplementary materials because so much happens.

Yes.

He and I already can see we're going to need a second edition

because last month, when we finished sending in material for a

second printing, the publishers let us make only little

corrections; and we weren't able to update with any

significance.

War and Other Armed Conflict is different because there's

no book I have yet found that does what I want. But two

friends of mine have written books I wanted to use in part.

The first is a fellow named Yorim Dinstein, one of the best

lawyers I've ever known. He is a very important educator and

sometime government official in Israel. He's been rector of the

University of Tel Aviv and dean of the law school there. He

put out a marvelous book dealing with war and other armed

conflict. But it cost, I think, $140; and that seemed to me

brutal and inconceivable. I thought I had negotiated a
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significant reduction for the students, but then somebody in

some other office just decided, ''You can't do that; only the

normal discount." So I had to proceed without his book. That

was a year ago. This year--spring of '91--I taught an excellent

book by Professor Casesse, the same Italian friend who earlier

as a subcommission member led our push for an investigatory

committee in the Chile case. He is now a scholar in Florence

and also very active in the Italian government. He's been with

me in United Nations work in Geneva ever since 1974, and

we're close family friends.

What's his name?

C-A-S-E-S-S-E. Casesse. Antonio.

OK.

His is a fine book and very useful, but it's brief (nice for the

students), and doesn't by any means cover the course. It did

give us something to hang on to. I still haven't worked out a

satisfactory outline for the course on War and Other Armed

Conflict. But the semester that's just ended was unique because

I had new material every week from the Gulf War--very

interesting juridically, because for the first time in history the

Security Council has taken the kinds of action that made the

original offense against Iraq in Kuwait possible. This is still a

major item on the foreign affairs agenda of our country and of

many other countries, and is also one of the most significant

events in the history of the United Nations. So there was

plenty to keep the course lively.

Yes.
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What's your approach to war and other conflicts? Is it through

international law?

Absolutely, except that it's the perfect example of something

that can't just ignore domestic law. For instance, in this

country, there's the War Powers Act. Presidents of the United

States have said it's unconstitutional. Well, how do you

conduct a war when you're having an argument as to whether

the War Powers Act is constitutional?

Somehow they did it.

Yes. But you can't have a war unless you have money. And if

you need money you have to go through the budget office of

the United States government, and you have to go through

Congress when you finally get the President's budget. And so

on and so on. The Congress has been intimately involved. But

you can come all the way down to the city of Oakland and the

city of San Francisco, where both governments have gotten into

trouble with people because of their attitudes on the war. So

the spread is immense. It could be a whole law school

curriculum because so many things are covered including family

law, rights of women and children, and Red Cross law. It's

incredible.

Yes, I see.

My focus was on the United Nations and its unique and

unprecedented role in the whole business of the Gulf War,

starting immediately in August 1990.

Will the next course focus a lot on the Gulf War also?
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Yes, as we'll talk later today about the work I'm still doing.

For several months now I've been working on postwar

problems. Once the firing stopped in February the war wasn't

over by any means; and we're still involved in tremendously

important struggles on what's to be done with the Iraq

government; what's really to be done with Kuwait, Iran, Jordan,

Saudi Arabia, and then all kinds of minorities. The Palestinians

obviously have a role that brings in Lebanon, and so on and

on. But individuals and corporations in the United States,

Europe, and all countries that were involved in the war have

rights to make claims under the Security Council resolutions.

It sounds like a fascinating course.

The main problem is that the media give us only a

gnat's-eye-view of the serious problems ahead. One of the

things that I've been working on is that we're ignoring the

precedents set by Nuremberg, because Nuremberg, after World

War II, is the word we use to describe countless trials of Nazis

and other defeated leaders, and sometimes even non-leaders, for

war crimes and other serious misconduct. We know quite a bit

about the big trials, the famous ones, and about how it was a

new kind of international law; but we've always framed it in

criminal law terms. What people don't know is that billions of

dollars and property were transferred as a result of World War

II that had nothing to do with crime. It had to do with redress

and reparations for people, and repatriation, and many other

things. So from my point of view those should be our

precedents. But there's very little discussion of them, as you
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may know from your own reading of the papers. There was a

big fury and flurry about war crimes for a while, but very little

discussion now. That's one of the things I've been working on.

Now, have you any questions?

No, I'm going to let you proceed, because I think you've got

this planned out pretty well.

I want to switch. I haven't planned that much. I've had a busy

day, so I'm going to tell you about my day.

Good. I think it's relevant.

I'm getting ready to go to Geneva for United Nations meetings-­

meetings of the Subcommission on Prevention of Discrimination

and Protection of Minorities. I call it the United Nations

Human Rights Subcommission, as distinguished from the

commission.

I see.

And I was at the commission meetings in February and March,

in Geneva; and these now are the subcommission meetings that

occur in August every year. And in a sense, the subcommission

prepares material for the commission, which then sends it

higher up into the United Nations machineries.

Now the subcommission is for me the most exciting of the

groups, because whereas the commission, as I think I mentioned

before, is composed of over forty delegates from the State

Department and foreign ministries, the subcommission is

composed of just twenty-six independent experts. Not all of

them are completely free of governmental influence; and in

terms of their own personalities and backgrounds and so on,
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everyone is subject to some influence. But he's not a

representative of his own country. He's nominated by his own

government; then he has to pass through an election process;

and among the twenty-six there can be only one from each

country. And the countries are switched constantly so that

every three years there's a new subcommission.

Why don't I show you a membership list to see if you

have any questions about it? You'll see that it's fascinating.

The first one is listed because he's Mr. Alphonso, and he's from

Cuba. And then it goes Cuba, Jordan, Nigeria, Philippines,

Netherlands, USSR, Greece, Argentina, and so on. And the U.S.

has a representative, too.

Are there any countries that always have a representative?

Just the five powers, I think.

Yes.

And that's not in the charter; but it's just taken for granted that

they'd better have the USSR, China, Britain, France, and the

U.S. That's going to change if the Soviet state ends up with

more than one republic.

Oh yes.

It's also complicated by the fact that two [Soviet] republics are

represented in the U.N. and have been since the beginning.

Mongolia?

No, Byelorussia and Ukraine.

Oh, I didn't know that.
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But they have no automatic right to be there. And as to what's

going to be done with the other thirteen republics, we just

don't know.

And do they all rotate at the same time every three years?

Every three years, that's right.

And they meet once a year?

Yes, that's all.

For how long?

Four weeks.

And somebody prepares an agenda?

Well, that's what I was going to tell you next. This is a rough

summary of the provisional agenda of this session of the

subcommission. It's a short one.

Major issues are elimination of racial discrimination; and then

apartheid; economic sanctions.

That will be a hot issue.

Why?

Because people are by no means persuaded that the sanctions

should be removed from South Africa. This group over the

years has done a tremendous job trying to bring South Africa to

heel, and they aren't going to give up half way.

So our guidelines for removing them don't conform to those of

the U.N.?

Oh, they certainly don't. Already there is tremendous criticism

of a report on U.S. sanctions in today's papers.

Independence of the judiciary; disability; elimination of

discrimination; slavery?
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You'd be surprised at how much slavery still exists, and the

subcommission has been wise enough to realize that the people

who set them up originally to study slavery wanted to include

slavery-like practices. So that's been expanded, much in the

same way that we've expanded equal protection of the law in

this country; so now the study of slavery has a tremendous

sweep, including even such items as female circumcision--a

tremendous problem in many Muslim countries--and there's a

special rapporteur on that subject, a fine woman from Morocco.

And emigration and immigration. Anyone of these issues could

be debated for years just by itself.

That's right. And the agenda, when you first look at it, appears

to be about the same as it has been for a lot of years; but of

course this doesn't include the subitems, and many new items

have been added.

So within each of these categories there have been changes?

This agenda is fifty pages long, single-spaced, with annotations.

And here, for example, after the introduction, are more detailed

listings of what they're going to do.

Dh, yes. Well, now, does each representative or member of this

commission. . .. Is that right? It's a commission?

Subcommission.

. . . subcommission debate each one of these items on the

agenda?

It's almost exactly like a legislature. They have the equivalent

of committees. They have individuals who are very important,

experts on certain subjects, called rapporteurs. There are
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committees they call working groups. They are very flexible

and have done some wonderful inventing of new procedures

and new institutional arrangements within themselves. And, of

course, they've had some direction from upstairs as well.

Well, now comes the sixty-four dollar question: What part are

you going to play in this?

Well, you see item twelve there?

Have I got twelve? Yes, I do. Human rights and disability?

Yes. Well, this morning I faxed this to Geneva. [Hands Hicke

paper]

It's a paper: "Disabled Rights and the International Bill of

Human Rights." Have you got a copy?

This is yours.

Thank you.

Each year the U.N. puts out a report that looks like this. This

is the report of the commission from February and March. It's

319 pages long. Now that's the commission. The

subcommission's report will be closer to 200 pages. (The

commission meets for six weeks--that's one of the differences.)

What kind of representation from the subcommission goes to

the commission?

Only in written form. They submit a report, and then they

attach subsidiary materials. Now once in a while the

commission will request that the chairman of the

subcommission or a rapporteur on a special subject appear and

explain complex items when the commission wants to delve into

the matter in detail. But their business is conducted separately.
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The commission has the power to instruct, including to cut off,

and the subcommission only makes recommendations to the

commission.

Are you a rapporteur?

No, no. I'm what's called an NGO representative.

OK.

And I'll be one of the representatives of Human Rights

Advocates. Now let me tell you about this three-page

document.

Yes, please do.

This is just one item. It's human rights of the disabled. A fine

woman named Wilda Spalding . . .

Yes, her name is on there.

. . . I've been working with her for ten years--not constantly

because she's disabled herself and has been hospitalized much

of that time with awful kinds of accidents. She's a fantastic

woman, lives in southern California, and has formed a

nongovernmental organization, an NGO, for disabled--a very

interesting group, quite different from the ordinary NGO. She's

trying to enlist artists and musicians and others--some of whom

have experienced disabilities themselves or through family

members--and she's making this a big, splashy year because

we're aiming for a successful decade ahead.

We started work ten years ago and though I haven't been

able to work each year on the subject many people have, thank

goodness. But some of them have been struggling, and we

think maybe this is the year to break through. So Wilda is
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doing a big kind of Amnesty International fanfare in Geneva

this summer on behalf of the disabled. And among other things

they're putting out a whole issue of a journal, an "intellectual"

journal that's going to include good reports and discussions and

poetry and so on. I haven't seen even the table of contents. I

talked to her by phone. And she said, ''You have to be in it." I

promised her I'd do my best when I went to Hawaii, and then I

got stuck with all sorts of things that you know a little bit

about. So she called this week and said, 'Where is it?" And I

said, ''Wilda, you know I told you I wasn't sure I could do it;

and in the meantime, the old problem." She said, "Really, all

we want is your name on a page of something." I said, "Do

you mean that maybe three pages would be enough?" She said,

''Yes, of course." So, these are the three pages. And if you

look at the last paragraph you'll get a little of the flavor.

OK. Well, I'm going to include this, but maybe we can just

read ...

Why don't you read that last paragraph. That will lead into . .

"Many of us will be engaged in the needed work this summer,

and the hope is that with reasonable luck, in the year 2016,

future colleagues will celebrate (1) the fiftieth birthday of the

International Bill of Human Rights, and (2) the twenty-fifth

birthday of the protocol or other U.N. document which helps

guarantee that basic human rights for the disabled will be

protected everywhere."
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So we'll see whether it's helpful. But while I was at lunch,

Florence took this message from Geneva. [Hands Hicke paper]

"Kenneth Deer, the Mohawk ambassador, will not be allowed to

go. The Indians are becoming more militant and won't fund

him." What's that all about?

Indians and other indigenous peoples have disabled problems of

many kinds, all over the world. They're sort of a mini-world of

their own with special problems, including disability. They're

big on the fifty-page agenda this year because they're

immensely important in working out world environment

problems. For example, at lunch I talked with a man who has

just come from Borneo where they want him to do something

to protect indigenous peoples in Malaysia who are losing their

whole culture because of the uncontrolled deforestation of one

side of Borneo. That's just a sample of many things that are

happening.

Anyway, that will be part of the work I do, but mainly

what I'm going to be doing is for Human Rights Advocates.

And here's the memo that tells about our meeting next

Wednesday night, July 17.

"U.N. committee, subcommission in Geneva, H.R.A." What's

that?

Human Rights Advocates.

Representation at the U.N. in Geneva, at the U.N. in New York

--and the human rights conference planned by the U.N. Center

for Human Rights.
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Now, I think I've mentioned to you that, since before 1970, I've

been taking people to Geneva. And because that was working

so well, Human Rights Advocates was formed and incorporated.

So we're now a tax-deductible group and an accredited

organization of the United Nations. Under the United Nations

Charter you can apply for accreditation, and the Economic and

Social Council of the U.N. accredits you as an NGO. So we've

been represented every year now for many years, and from time

to time we do some good.

This time we've got an exceptionally qualified delegation.

Four members of the board are coming with us: Kim Morris, a

lawyer in Palo Alto who has been very interested in human

rights problems in Tibet. And she works with Andy ScobIe,

another lawyer in San Francisco, a former student here, also

interested in Tibet. Both of them are becoming interested in

the whole subcommission process. And Naomi Roht-Arriaza,

who graduated a year ago and has been teaching at Hastings

and will be a visiting scholar here this coming year. She's one

of the most outstanding students we've ever had, and has

already done a tremendous amount of work on many subjects,

including the one I'm working on as to what is to be done

about Saddam [Hussein] and his clique and getting people some

redress. She's an environmental expert, and we'll be doing

environment and human rights. Michele Schwartz is another

involved in environment and human rights.

In New York during April Michele organized quite a

program. I think I told you I had two days in the U.N. New
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York building in April, and Michele presided on one of those

days. It was a lively meeting with people interested in

environment and human rights, including the woman rapporteur

from Algeria; and there was also a chance to talk with her and

others at an uptown reception. Then the following weekend

the two of them came to San Francisco, and we had an all-day

meeting at the Sierra Club. This time the Sierra Club hosted;

so it's a very interesting tie-in.

Michael Sorgen is a fine public-interest lawyer in the city;

and working with him is Sheila Shah, just graduating from

Hastings, who has been in Geneva before as an intern and as a

U.N. employee. Besides the ones we've mentioned here's the

Armenian/Soviet Union expert. And here's a woman who

worked on the staff of the U.N. Human Rights Center in

Geneva and another woman who's an expert on Hong Kong

problems.

Here's Roxanne Dunbar Ortiz, the West Coast expert on

indigenous people. She began her work when the indigenous

people first started to come to the U.N. She was a very good

leader. Senta Pugh is our linguist, speaks I don't know how

many languages. I think she is either Hungarian or Czech by

birth, and her husband was up at the rad lab on the hill here

but died last year; and that's been very sad. But we still have

close ties. Pat Merloe is coming for the first time. He's a

successful lawyer in the city, a specialist on Romania. [Sidney]

Sid Wolinsky is the guy I was with at lunch today; he runs the

disability clinic for Boalt Hall with the Disability Rights and
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Education Fund NGO. He's a fantastic lawyer, many years in

San Francisco with Public Advocates there. Gail Rowan has

just graduated and is taking the bar exam. She's an

environment person. Kate Jastrarn was with us in Geneva when

she was a Berkeley student. She's now working with David

Weissbrodt, my co-author in Minnesota, who has given her

six-months leave to work with the U.N. refugee people in

Geneva.

That is truly amazing.

So I'm looking forward to this, and you can see I'm quite

excited about prospects.

Yes.

I'll know a lot more after our meeting on Tuesday about our

plans. So that's what I've been doing today; that relates to

what I'm doing this summer; and that relates to what I've been

doing since 1967.

[End Tape 15, Side A]

[Begin Tape 15, Side B]

HICKE:

NEWMAN:

HICKE:

NEWMAN:

You just said there's a funny footnote.

Yes. Did I mention that I've been invited to Nepal, by a human

rights group there, to a conference that's parallel to the one I

attended last month in Honolulu?

I think you said you were invited, but you weren't going to go.

That's right, because I didn't have any money. Well, because I

wasn't going to go and needed some time to get to work on

some of these things we've been talking about, I went off to the
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mountains for a week. I had four days alone, and then Mrs.

Newman came up for the Fourth of July weekend. We had a

wonderful time, except that she brought with her a fax from

Nepal. . .. I didn't explain. I'm in a log cabin that has no

phone, no radio, no fax, no nothing. And it can be reached

only by boat. [Laughter]

Heavens!

So Frannie brought many interesting items collected during my

absence; and among them was this fax from Nepal saying,

''Well, we're going to pay your way."

Dh, fantastic.

So now I'm trying to figure out the logistics. It's more complex

than I can imagine. The fax says, "Unfortunately, we don't

have any foreign currency." [Laughter] So I guess they can

pay Northwest Airlines, in Nepal, but nobody else. I faxed back

and said, "You've got to work it out. These are the dates that I

can make."

Now what is the group in Nepal that is . . .

I don't know anything about them except that they have good

ties in this country with people I know--I'll show you the basic

letter and the stationery. This is what came through in May.

It's the Institute for Human Rights, Environment, and

Development.

And then, read the heading of the conference.

"Invitation to the First International Conference on Human

Rights, Lawmaking, and Transition to Democracy."

And by "first" they mean in Nepal.
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In Nepal, yes.

But very interesting people have been invited, including at least

one of my former students, Sandy Coliver, whom I've mentioned

before.

Is she going?

We don't know yet. She's in London now, working with a free

press organization there. So that's my footnote on what's going

to happen before Geneva.

Very exciting.

And of course some of these topics will be very important at

Geneva.

What are the dates on that one again?

This is the twenty-ninth to thirty-first of July.

Oh, that's coming up soon.

That's one of the problems. [Laughter]

I see.

So I've a lot to do in any case, but especially if I have to go to

Nepal as well. Obviously I'm intrigued because I've never been

near there before.·

Yes, that would be fascinating to me to go to a country where

they're just starting something like this and help get them

going.

Well, my colleagues next Wednesday night will be fascinated

because Tibet and Nepal appear to have so much in common,

and yet they're completely separate. Nepal's an independent

nation. Tibet's a Chinese province. Things are not perfect in

Nepal, but at least there aren't the brutalities that are occurring



HICKE:

NEWMAN:

HICKE:

NEWMAN:

335

in Tibet. That's the reason the two people I mentioned have

been active.

Could you give us a summary of your activities this spring?

Mer the Japan trip I went almost directly to Geneva, in

February and the beginning of March. Then at the end of

March I had the conference in Atlanta where Jimmy Carter

talked; then in April the work in New York at Columbia and in

the U.N.; then Honolulu, and now what I've just explained. All

of that has related directly to things I'm working on. For

example, in Japan for two weeks I had a fantastic opportunity

to observe a problem they regard as perhaps one of their most

serious human rights problems: detention of suspects after

arrest. They have this terrible rule that the police don't have to

tum a person over to a judge for nearly three weeks.

Dh, three weeks?

Their new jails now are not called jails. They're places where

you keep suspects for twenty-one days. It's a whole system

with tens of thousands of people involved every year, and

obviously it produces abuse. I was able to help one of the

people I'd been with in Japan when I went to Geneva. He was

sent over alone to start exploring the possible United Nations

response to that problem.

And the Commission on Human Rights is intimately

involved with the subcommission. In New York much of the

work related not only to environment and human rights

(through the Sierra Club and other people there) but also to

the human rights aspect of the East-Europe collapse and the
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Gulf War. At Atlanta, I was giving my favorite speech on the

International Bill of Human Rights and how it doesn't get

publicized enough. In Honolulu it was a combination of Gulf

War and what do you do about human rights violations. And

all of it melds into this summer. So I haven't had much spare

time as a professor emeritus.

[Laughter] Have you had time to sleep?

I've had more time to do the human rights "thing." And I've

been very lucky because I don't think I've had to pay for more

than one of these trips yet. I get reimbursement for expenses.

That's a problem I didn't worry about when I had the

professorship that covered reimbursement.

Dh, yes. Yes, that's a lot of travel.

And I would have been embarrassed seeking this much

reimbursement when I had the professorship, without having

somebody else take part of it. So I've been lucky on this.

Yes, well I think it's well deserved. I don't see how anybody

could expect you to pay your own way. You're doing enough

as it is.

[End Tape 15, Side B]


